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Foreword

The Federal Judicial Center produced this Resource Guide for Managing Prisoner
Civil Rights Litigation in response to numerous requests from federal court per-
sonnel to update our report Recommended Procedures for Handling Prisoner Civil
Rights Cases in the Federal Courts (rev. 1980). That report, produced by a Center
committee chaired by Judge Ruggero J. Aldisert, recommended many practices
that are now routine in most federal courts, such as a standard complaint form for
all prisoner civil rights cases, increased use of magistrate judges to manage such
cases, and use of pro se law clerks to screen the cases. In 1982, the Judicial Con-
ference of the United States “urged the district courts to implement the proce-
dures and the suggested forms” in the Recommended Procedures report.”

This guide builds on the earlier report while reflecting statutory changes and
federal court experience in the sixteen years since it was published. The initial
draft of the guide was the focus of a Center workshop on managing prisoner civil
rights litigation in March 1995. We delayed final publication so that the guide
could reference then-pending legislation, which was enacted in April 1996 as the
Prison Litigation Reform Act (PLRA). The guide reports the requirements of the
new law but retains descriptions of procedures used prior to enactment, for rea-
sons explained in the Introduction.

Like the Recommended Procedures report, the guide offers suggestions on how
courts can manage prisoner civil rights cases, including commentary on how they
might adapt procedures to the requirements of the PLRA, which has had little
judicial interpretation and contains some provisions that are ambiguous. Recom-
mendations and suggestions are those of the Center’s staff and federal court per-
sonnel who produced the guide. They include, from the Center, James Eaglin,
Russell Wheeler, Judith McKenna, Marie Cordisco, Eric Lai, Julie Hong, Dipak
Panigrahi, and Jeannette Summers. We received considerable assistance from
U.S. Magistrate Judges Celeste F. Bremmer (S.D. lowa), John Moulds (E.D.
Cal.), lla Jeanne Sensenich (W.D. Pa.), William Knox (W.D. Mo.), and David
L. Piester (D. Neb.), as well as from three senior pro se law clerks (who are called
“staff attorneys” in their districts): Kate Robinson Patt (S.D. Tex.), Kay Bartolo
(S.D. lowa), and Haven Gracey (E.D. Cal.). We also acknowledge assistance
from Professor Ira Robbins of the Washington College of Law at The American
University.

Rya W. Zobel

UReport of the Proceedings of the Judicial Conference of the United States, March 1982, at 18.
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Introduction

The overwhelming majority of prisoner cases, especially civil rights cases filed by
state prisoners in federal district courts pursuant to 42 U.S.C. § 1983, are filed pro
se and in forma pauperis (IFP).1 Thus, an effective case-management plan for
prisoner civil rights cases must focus on court practices for processing IFP suits.
Because the majority of prisoner civil rights complaints are decided on the plead-
ings and disposed of without trial, most of the administrative burden this litiga-
tion imposes on the district courts results from the initial screening and pretrial
processes.2

This guide was prepared as a resource for federal judges, pro se law clerks, and
others in the courts who manage prisoner pro se litigation. It was designed to
highlight critical case-management issues in prisoner civil rights litigation and
promote the exchange of useful experiences and ideas. It is not an authoritative or
complete statement on either the law or the procedure of prisoner civil rights liti-
gation. Both law and procedure will evolve in response to the Prison Litigation
Reform Act (PLRA), signed into law by the President on April 26, 1996.

The guide describes new provisions of law and how they are likely to affect
widespread practices. Readers should be aware, however, that several parts of the
PLRA are already being challenged and that other provisions may be the subject
of legal challenges concerning, inter alia, the scope of their application and their
constitutionality. This guide is in three parts:

» Part I summarizes the PLRA, particularly provisions that will affect the

management of prisoner civil rights suits.

* Part Il describes court-based procedures and approaches that courts have
created for the overall management of prisoner civil rights cases, such as
standard forms and assignments of tasks to specific personnel, and it de-
scribes how the PLRA may affect those procedures and approaches.

» Part 11 deals with specific case-management procedures and relevant law.
It describes the legal requirements and management options that judges
face as they handle prisoner civil rights petitions, and it describes how the
PLRA may affect those requirements and options.

1. “More than 95% of prisoner suits are filed in forma pauperis. With rare exceptions, all such
cases are filed pro se.” Howard B. Eisenberg, Rethinking Prisoner Civil Rights Cases and the Provi-
sion of Counsel, 17 S. Hll. U. L.J. 417, 420, 421 n.8 (1993) (citing William B. Turner, When Prison-
ers Sue: A Study of Prisoner Section 1983 Suits in the Federal Courts, 92 Harv. L. Rev. 610, 617
(1979) (data based on a study of prisoner civil rights cases filed in five federal district courts in
1975, 1976, and the first half of 1977)). Eisenberg reviewed prisoner civil rights filings in three
federal district courts for 1991 and found that every case was filed pro se and that, with only one or
two exceptions, every case was also filed in forma pauperis. Eisenberg, supra, at 421 n.8, 456.

2. Eisenberg’s review of prisoner civil rights filings revealed the following trial rates: 2% in the
Eastern District of Missouri, 0% in the Southern District of Illinois, and 10% in the Eastern Dis-
trict of Arkansas. Eisenberg, supra note 1, at 456-57.



Parts Il and 111 describe law and procedures prior to the PLRA and any
changes the PLRA seems to require. This dual treatment is provided because pre-
PLRA procedures will, at the least, shape post-PLRA procedures. Furthermore,
since various provisions of the PLRA are under judicial challenge, old procedures
may persist.



. PLRA Provisions

The Prison Litigation Reform Act of 19953 was passed as Title V111 of the statute
making fiscal 1996 appropriations for the Departments of Commerce, Justice, and
State; the judiciary; and related agencies. The text of the statute is presented in
Appendix A, along with section 1915 of the U.S. Code as revised by the Act. The
PLRA provisions amend 18 U.S.C. 88 3624, 3626; 42 U.S.C. § 1997¢; 28 U.S.C.
88 1915, 1346(b); and 11 U.S.C. § 523(a). The Act adds provisions, including
new sections 1915A and 1932, to title 28 of the U.S. Code and also generally
changes the word “he” to “the prisoner.”

PLRA provisions can be sorted into six basic categories:
criteria for case screening and dismissal,
requirements for achieving IFP status;
provisions affecting the management of cases;
limitations on relief;
sanctions; and
attorneys’ fees.

This part of the guide provides a summary of most PLRA provisions. Part 11
and, more particularly, Part 111 provide analysis of the new provisions and describe
pre-PLRA precedents and procedures relevant to implementing these changes.

The PLRA does not contain a provision specifying an effective date. It can be
assumed that all provisions of the Act became effective upon the President’s
signing on April 26, 1996. The PLRA’s applicability to cases filed before that
date is a matter of legal interpretation to be decided by the courts. The provisions
of section 802(b)(1) governing prospective relief, however, are expressly made ap-
plicable to all prospective relief entered before, on, or after enactment of the
PLRA.

“Prisoner” is defined identically in 28 U.S.C. 88 1915(h) and 1015A(c) and 42
U.S.C. § 1997e(h) as “any person subject to incarceration, detention, or admission
in any facility who is accused of, convicted of, sentenced for, or adjudicated delin-
quent for, violations of criminal law or the terms and conditions of parole, proba-
tion, pretrial release, or diversionary program.”

A. Criteria for case screening and dismissal

Several PLRA provisions authorize or direct the court to refuse to accept, or to
dismiss, cases because of particular characteristics.

3. Pub. L. No. 104-134, 110 Stat. 1321.



1. Prohibitions on filing
a. Exhaustion

Section 1997e(a) of title 42 of the U.S. Code prohibits any prisoner from bringing
an action “until such administrative remedies as are available are exhausted.” The
PLRA deletes section 1997e’s machinery for Department of Justice certification
of penal institutions.

b. Physical injury requirement

Section 1997¢e(e) of title 42 of the U.S. Code prohibits any prisoner from bringing
an action for “mental or emotional injury suffered while in custody without a prior
showing of physical injury.” Section 1346(b)(2) of title 28 of the U.S. Code, part
of the Federal Tort Claims Act, now contains a similar provision.>

c. Three strikes

Section 1915(g) of title 28 of the U.S. Code prohibits a prisoner from bringing an
IFP action if the prisoner has had three or more actions in federal courts that were
dismissed as frivolous or malicious, or for failing to state a claim on which relief
can be granted or seeking monetary relief from a defendant immune from such
relief, unless the prisoner is under imminent danger of serious physical injury.t

2. Mandatory review and dismissal
a. Pre-docketing review

Section 1915A of title 28 of the U.S. Code, a new section, directs the court to re-
view prisoner complaints before docketing or soon thereafter to identify cogniza-
ble claims or dismiss the complaint or any portion of it if it is frivolous or mali-
cious, fails to state a claim on which relief can be granted, or seeks monetary relief
from a defendant immune from such relief.”

b. Factors to be considered

Section 1997e(c)(1) of title 42 of the U.S. Code directs the court to dismiss, on its
own motion or otherwise, any section 1983 action with respect to prison condi-
tions if the action is frivolous or malicious, fails to state a claim on which relief
can be granted, or seeks monetary relief from a defendant immune from such re-
lief. Section 1997e(c)(2) allows the court to dismiss a case on these grounds with-
out first requiring exhaustion of administrative remedies.8

4. See infra part 111.D.

5. See infra part 111.C.2.e.
6. See infra part 111.LA.1.
7. See infra part 111.C.

8. See infra part 111.C.
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c. Timing of dismissal

Section 1915(e)(2) of title 28 of the U.S. Code directs the court to dismiss any
case, at any time, if it finds that an IFP petitioner’s allegations of poverty are un-
true, or if the action fails to state a claim on which relief can be granted or seeks
monetary relief from a defendant immune from such relief. Section 1997¢(c)(2) of
title 42 of the U.S. Code allows the court to dismiss a case on these grounds with-
out first requiring exhaustion of administrative remedies.®

B. Requirements for achieving IFP status

1. Statement of assets

Section 1915(a) of title 28 of the U.S. Code now directs a prisoner seeking IFP
status to include in the required affidavit “a statement of all assets such prisoner
possesses” and “a certified copy of the trust fund account statement (or institu-
tional equivalent) for the prisoner for the 6-month period immediately preceding
the filing of the complaint or notice of appeal, obtained from the appropriate
official of each prison at which the prisoner is or was confined."10

2. Filing fee

Section 1915(b) of title 28 of the U.S. Code requires prisoners who are granted
IFP status to pay the filing fee, by a partial initial payment from any funds avail-
able and through monthly payments forwarded by the institution based on the
balance in the prisoner’s account. Section 1915(b)(4) allows a prisoner to bring an
action even if the prisoner has no assets and no means by which to pay the initial
filing fee.11

3. Payment of costs

Section 1915(f) of title 28 of the U.S. Code requires prisoners against whom
judgment is entered to make full payment of any costs ordered, in the same
method as Section 1915(b) directs them to pay the filing fee.12

C. Provisions affecting the management of cases

1. Waiver of defendant’s right to reply

Section 1997e(g) of title 42 of the U.S. Code authorizes defendants to waive the
right to reply to any prisoner action, specifies that such a waiver is not an admis-
sion of the complaint, and prohibits the court from granting relief unless there is a

9. See infra part 111.C.

10. See infra part I1LA.
11. See infra part I1LA.
12. See infra part 11LA.
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reply. The section further authorizes the court to require the defendant to reply “if
it finds that the plaintiff has a reasonable opportunity to prevail on the merits.”3

2. Use of telecommunications technologies

Section 1997¢e(f) of title 42 of the U.S. Code directs, to the extent practicable,
that prisoner action pretrial proceedings in which the prisoner may or should par-
ticipate be conducted by telecommunications technologies that allow the prisoner
to stay in the penal institution. It further authorizes hearings to be conducted in
the institution, subject to institution officials’ agreement, and directs the court,
again to the extent practicable, to allow counsel to participate by telecommunica-
tions technology.4

D. Limitations on relief; sanctions

1. Types of relief courts may order

Amendments to 18 U.S.C. § 3626 make substantial changes in the type of relief
courts may order, both prospective and otherwise. Section 802(b) of the PLRA
provides that the amendments shall apply with respect to all prospective relief,
whether such relief was originally granted or approved before, on, or after the date
of the enactment of this title.15
Among other things, the amendments to section 3626
 limit the prospective relief, including preliminary injunctive relief, that the
court may grant;
» limit the court’s authority to release or prohibit admission of prisoners, or
require that three-judge courts issue such orders;
» add provisions speeding the termination of prospective relief orders; and
* limit and govern the court’s authority to appoint special masters to con-
duct hearings and prepare findings of fact.

2. Revocation of unvested good-time credit

Section 1932 of title 28 of the U.S. Code authorizes the court, on its own motion
or otherwise, to order revocation of the unvested good-time credit of any adult
prisoner who brings any civil action if the court finds that the claim was filed for
malicious purposes or solely to harass the other party, or that the prisoner pre-
sented false testimony or evidence.

3. Satisfaction of outstanding restitution orders

Sections 807 and 808 of the PLRA direct that any compensatory damages
awarded to a prisoner as a result of an action against a penal institution shall first
be used to satisfy any outstanding restitution orders against the prisoner and that

13. See infra part 111.F.
14. See infra part 11.G.
15. See infra part 111.F.7.
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“reasonable efforts shall be made” to notify the victims of crimes who may be eli-
gible to receive such restitution.

E. Attorneys’ fees

Section 1997e(d) of title 42 of the U.S. Code prohibits the award of attorneys’
fees in prisoner civil rights cases except where the fee was “directly and reasonably
incurred in proving an actual violation” of the prisoner’s rights protected by a stat-
ute authorizing fee awards and the fee amount was proportionate to the relief or-
dered or “directly and reasonably incurred in enforcing the relief.” No award
should be based on an hourly rate greater than 150% of the statutory Criminal
Justice Act rate.16

The court is to apply a portion of any monetary award granted to a prisoner,
up to 25%, to attorneys’ fees awarded to the prisoner.1?

16. See infra part I111.F.7.e.
17. See infra part I111.F.7.e.
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I1. Court-Based Procedures for Facilitating Effective
Management of Prisoner Litigation

This part describes the following approaches and procedures that district courts
have adopted to promote effective management of prisoner litigation:

» procedures for facilitating efficient filing of prisoner cases;

» court-based approaches for providing counsel to indigent prisoners;

» court-annexed mediation programs;

 litigation tracks for prisoner cases;

» case-assignment systems;

 efficient use of court personnel; and

* methods of reducing travel of prisoners to proceedings outside the penal

institution.

A. Procedures for facilitating efficient filing of prisoner cases

1. Model forms and instructions

Districts have adopted, by local rule or general order, model forms and instruc-
tions to facilitate the efficient filing of prisoner civil rights complaints, and they
have taken steps to ensure that their forms and instructions for filing cases are
made available to prisoners seeking to file such cases.18 Well-designed forms and
instructions both assist the court and provide prisoners with important informa-
tion about court rules and procedures governing the filing and prosecution of civil
cases in the district.

The PLRA has no provisions governing model forms per se, but courts should
review forms developed before the PLRA to ensure that they reflect the statute’s
procedural requirements (see sample forms in Appendix B).19

2. Informational handouts

Districts have also developed informational handouts for prisoners and other pro
se litigants about

+ standards to which pro se litigants are held in the district;

» risks and dangers of proceeding without an attorney;

18. In other words, courts have done voluntarily in respect to prisoner civil rights cases what
Rule 2(c) of the Rules Governing 8 2254 Cases in the United States District Courts requires the
clerk of court to do in respect to habeas corpus petitions: provide blank petition forms to all appli-
cants upon request, free of charge.

19. See also Memorandum from Leonidas Ralph Mecham, Director of the Administrative
Office of the U.S. Courts, to All Judges and Others (July 31, 1996) with attached Questions and
Answers on the PLRA (containing examples of instructions, draft orders, forms, and letters) (July
31, 1996) (on file with the Administrative Office of the U.S. Courts).



» organizations and services in the district that provide legal assistance to
prisoners and other pro se litigants seeking to file civil rights actions; and

 risks associated with frivolous filings and the availability of alternative fo-
rums.

The PLRA has no provisions governing informational handouts per se, but
courts should review handouts developed before the PLRA to ensure that they
reflect the statute’s procedural requirements and advise prisoners that achieving
IFP status does not relieve filers from the obligation to make partial payment of
filing fees. (See Appendix C for sample applications to proceed IFP; Appendix D
for sample complaints; and Appendix E for a sample notice of deficient pleading
and a sample clerk’s office post-complaint informational checklist.)

B. Court-based approaches for providing counsel to indigent
prisoners

Whether the court should seek to provide counsel to any particular prisoner is ob-
viously a case-by-case decision, influenced by pre-PLRA statutory provisions and
judicial interpretations of them. This section presents those provisions and inter-
pretations.

Apart from the controlling law in any particular case, district courts, in concert
with local bars, have developed a variety of procedures to make it more likely that
counsel will be available to assist indigent prisoners in pursuing civil rights com-
plaints, at least in plausibly meritorious cases. The PLRA does not affect these
procedures, but it places restrictions on the payment of attorneys’ fees for repre-
senting indigent prisoners.

To ensure that the court will have the information needed to respond to a
motion for appointment of counsel under section 1915(e)(1) (section 1915(d)
prior to the PLRA), each district should adopt a standard application for ap-
pointment of counsel (see Appendix F for a sample form).

The following are some of the approaches developed by courts to encourage
the availability of counsel; they are not necessarily directed at indigent prisoners
per se.

1. Requiring pro bono legal service as a condition of membership in and
admission to the bar

Some districts, like the Southern, Northern, and Central Districts of Illinois, have
adopted local rules that mandate legal service to indigents as a condition of ad-
mission to and membership in the court’s bar.2° Such local rules are premised on
the court’s inherent authority and on provisions of the ABA’s Model Rules of Pro-

20. See, e.g., S.D. 1. Loc. R. 1(g) (each attorney admitted to the bar has a duty each year to
accept at least one pro bono case).
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fessional Conduct, which call upon lawyers to become actively involved in providing
pro bono services to indigents as a professional responsibility.2!

2. Establishing volunteer panels of attorneys to provide legal services to indigent
litigants

A number of districts have civil pro bono panels of attorneys who volunteer to
represent prisoners and other indigent pro se litigants. The panels are composed
of attorneys in good standing who have been admitted to the district’s federal bar
and representatives of law school clinical legal education programs.22 In most dis-
tricts, the panels are maintained by a committee of attorneys appointed by the
court.

A judge who determines that counsel should be appointed to represent an in-
digent prisoner issues an order directing the clerk’s office or the pro se law clerk to
appoint an attorney from the panel to the case. The court then issues a notice to
the appointed attorney setting forth the time period within which he or she must
respond by entering an appearance or by withdrawing from the appointment (e.g.,
when the appointment poses a conflict of interest under Rule 1.7 of the ABA’s
Model Rules of Professional Conduct). The notice also states that there are no public
funds available to cover the costs that will be incurred by the attorney. Most pro-
grams require the attorney to represent the indigent litigant throughout the pro-
ceedings in the district court, and a few require representation on appeal as well.

3. Using unappropriated funds to reimburse volunteer attorneys’ expenses

Attorneys who are appointed on a voluntary basis to represent indigent litigants
are responsible for advancing reasonable expenses, such as expert fees and the
costs of telephone calls, mileage, copying, depositions, transcripts, and other dis-
covery-related items in connection with the litigation. Although there is no
statutory source of funding for such expenses, many districts use unappropriated
court funds to reimburse volunteer attorneys for certain litigation-related ex-
penses. Such funds include court library funds and interest on lawyers’ trust ac-
counts (IOLTA). Some districts, such as Nebraska and the Northern District of
New York, have created federal practice funds, which are sustained by annual as-
sessments ranging from $15 to $50 on all attorneys admitted to the district’s bar.
The Southern District of Florida has instituted a VVolunteer Lawyers’ Project to
provide for payment of counsel and expenses in noncriminal indigent pro se liti-
gation. Funding for the project is sustained by a voluntary $25 annual assessment
on all members of the district’s bar. The pro se law clerk of the Northern District
of New York maintains a pro bono panel, and attorneys are appointed as counsel,
standby counsel, or trial counsel. Out-of-pocket expenses are reimbursed from the

21. Model Rules of Professional Conduct Rule 6.1 (a lawyer should aspire to at least fifty
hours of pro bono publico legal services per year).

22. See, e.g., D.D.C. Loc. R. 702.1; D. Conn. Loc. R. 29; S.D. Ind. Loc. R. 4.6; E.D. Mo.
Loc. R. 38; W.D. Tenn. Loc. R. 2.
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pro bono fund. The Committee on Indigent Litigation of the U.S. District Court
for the District of Columbia has created a separate section 501(c)(3) nonprofit
corporation to raise funds to assist appointed counsel in handling civil cases for
indigent litigants.

4. Establishing education programs for lawyers

Courts can increase the pool of attorneys willing and able to represent prisoners
and other indigents in civil cases by sponsoring advocacy training and continuing
legal education programs for volunteers. Some districts have local rules to accom-
plish this.23

C. Court-annexed mediation programs

Most courts exempt prisoner cases and pro se cases from their alternative dispute
resolution (ADR) programs. However, districts with court-annexed mediation
programs should consider the opportunities these programs hold for providing
assistance to indigent prisoners with civil rights claims. For example, the North-
ern District of California is considering creating a program with permanent staff,
possibly law professors and students from law schools in the district, to serve as
ombudsmen at prisons and to advise prisoners on civil rights and related issues.

D. Litigation tracks for prisoner cases

1. Tracks established under CJRA plans

Several districts have established a distinct track for prisoner cases under their
Civil Justice Reform Act (CJRA) plans. Typically, these tracks involve issuing a
standard scheduling order and setting deadlines for party joinder and discovery;
some prescribe pretrial and trial procedures.

2. Need for flexibility

Although a relatively expedited track is appropriate for the bulk of prisoner civil
rights litigation, there must be flexibility to screen out the few complex cases that
arise in this area so that they can be placed on a special track. Typically, this de-
termination will overlap substantially with the decision to seek counsel for the
plaintiff.

E. Case-assignment systems

Courts vary in their assignment schemes for prisoner civil rights cases. Common
approaches include the following:
* individual assignment to a judge as a standard civil case (e.g., random as-
signment);

23. See, e.g., D. Md. Loc. R., Reg. 6; E.D.N.Y. Loc. R. app. A; D.D.C. Loc. R. 702.1(a)(2);
E.D. Mo. Loc. R. 38(C) (providing for a consulting committee to assist volunteer counsel).
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» assignment to a judge paired with a magistrate judge;

» deferred assignment pending resolution of section 1915 issues;

» assignment of related cases or cases by the same plaintiff to the same judge
or judge—magistrate judge pair; and

» adistinct track for prisoner cases under the district's CJRA plan and pro-
vision for screening complex cases using a standard scheduling order that
sets deadlines for party joinder and discovery cutoff.

F. Efficient use of court personnel

Courts vary in their use of magistrate judges and pro se law clerks to help manage
prisoner civil rights litigation. The PLRA has no provisions that bear directly on
this subject.

1. Discretion to use magistrate judges

Magistrate judges play an important role in the district court’s efforts to address
the demands of its caseload. By statute, each district court has discretion to de-
termine how best to use its magistrate judges. In exercising that discretion, the
district court should view the position of magistrate judge as flexible in nature and
tailor the role of the magistrate judge to the specific caseload needs of the district.

a. District practices

Each district court should decide whether managing prisoner litigation is the best
use of magistrate judges’ time, given their other responsibilities. Districts vary in
the extent to which they use magistrate judges in managing prisoner civil rights
cases. Some districts have local rules or general orders requiring that all prisoner
civil rights cases be referred upon filing to a magistrate judge for determination of
IFP status and for a preliminary review on the merits recommendation to the dis-
trict judge.

b. Dispositive versus nondispositive matters

In deciding how best to use magistrate judges in managing prisoner civil rights
cases, the district court should consider the implications of 28 U.S.C. 8§ 636(b)
and Federal Rule of Civil Procedure 72(b) for the workload of the court. These
provisions require de novo review of magistrate judges’ decisions on dispositive
matters.2* Unless the parties have consented to submit their cause to a magistrate
judge for final disposition, the magistrate judge must prepare a written report and
a recommended disposition for the district judge. Any portion of the magistrate
judge’s report to which a party objects is then subject to a de novo review by the
district judge. The de novo review entails some duplication of effort by the court.

24. See McCarthy v. Bronson, 500 U.S. 136 (1991); Roberts v. Manson, 876 F.2d 670 (8th
Cir. 1989); Gee v. Estes, 829 F.2d 1005 (10th Cir. 1987); Spears v. McCotter, 766 F.2d 179 (5th
Cir. 1985); Ford v. Estelle, 740 F.2d 374 (5th Cir. 1984).
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In contrast, referral of nondispositive matters, such as discovery and other
procedural motions, to the magistrate judge requires little or no further efforts on
these matters by the district judge, since so few of the resulting determinations by
magistrate judges are ever appealed. In addition, the district court should provide
the parties with notice of the option to consent to submit their case to a magis-
trate judge at the time the case is conditionally filed. If the parties consent, the
case can be reassigned to a magistrate judge, who can then rule on all motions
without having to make a report and recommendation to the district court.

2. Use of pro se law clerks

Pro se law clerks perform important functions in assisting the district court in
handling prisoner civil rights cases. Districts vary in the manner in which and ex-
tent to which they use pro se law clerks, and in the titles they give these attorneys.
In some districts, pro se law clerks are called “staff attorneys.”

a. ldentifying needs

Districts that have pro se law clerks should examine whether they are entitled to
any additional pro se law clerk positions based on their caseloads, needs, and the
relevant policies established by the Judicial Conference of the United States. Dis-
tricts that do not currently have a pro se law clerk should undertake a similar ex-
amination of their needs.

b. Supervision

Because pro se law clerks represent a limited resource for the court, each district
should establish the most effective structure for supervising their efforts. As a
matter of Judicial Conference policy, implemented by personnel administration
rules, pro se law clerks are appointed and supervised by the chief district judge,
although the chief judge may delegate that authority to another judge or to the
clerk.25> The supervision should bear some relationship to the roles of the district
and magistrate judges in prisoner cases. If these cases are routinely referred to a
magistrate judge, then it may be best to have the magistrate judge supervise the
pro se law clerk.

¢. Functions

Each court should consider the most effective reporting channel for pro se law
clerks. In most districts, the pro se law clerk screens all prisoner civil rights com-
plaints that are filed prior to service. He or she screens the complaint and makes
the initial recommendation as to IFP status and fee. Pro se law clerks appear to
function best when they have direct lines of communication to the district and
magistrate judges who are assigned prisoner cases. To facilitate communication

25. Reports of the Proceedings of the Judicial Conference of the United States, Sept. 1994, at
48, and Sept. 1995, at 90.
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and an effective working relationship, some districts, such as the District of Ne-
braska, have the pro se law clerk work in the magistrate judge’s chambers.

d. Relationship to chambers law clerks

The relationship of the pro se law clerk to the chambers law clerks of the judge
assigned to the prisoner civil rights case should be made explicit. Certain aspects
of prisoner cases, such as processing motions to dismiss and motions for summary
judgment, dictate a close working relationship between the chambers law clerks
and the pro se law clerk. Some districts rotate the pro se law clerk among their
magistrate judges, so that the pro se law clerk acts as an additional chambers law
clerk for a month in each magistrate judge’s chambers.

G. Methods of reducing travel of prisoners to proceedings outside the
penal institution

Districts have developed a variety of means to conduct proceedings involving pris-
oners without removing the prisoner from the penal institution. Cooperation be-
tween the court and penal institutions is necessary to achieve effective travel-
reduction plans.

Depending on the institution’s proximity to the court, cooperative arrange-
ments between the court and the penal institution may significantly reduce the
time and cost involved in resolving prisoner complaints. When used for status and
evidentiary hearings, such arrangements promote early intervention by the court
and quick dispositions. The PLRA provides that, to the extent practicable in pris-
oner cases, pretrial proceedings in which the prisoner’s participation is required or
permitted shall be conducted by telephone, videoconference, or other telecommu-
nications technology without removing the prisoner from the facility in which he
or she is confined.?8 The statute also authorizes hearings at prison facilities, sub-
ject to agreement with state officials.2”

1. Arranging for space at institution

Some courts have arranged for the use of a room or office at the penal institution
in which the prisoner is incarcerated to conduct status and evidentiary hearings. If
such space is not available, arrangements may be made to conduct such hearings
in a local county or city courthouse near the institution.

2. Attorney—client conferences at institution

In cases in which the plaintiff is represented by counsel, the court should make
arrangements with the penal institution to facilitate attorney—client conferences.
Such arrangements may require nothing more than asking the institution to set
aside appropriate space for the conferences.

26. 42 U.S.C. § 1997e(f)(1).
27.42 U.S.C. § 1997¢e(f)(2).
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3. Use of telephone conferences or videoconferences

Courts have also experimented with telephone and video hookups with prisons to
allow the conduct of proceedings without bringing all participants to the court-
house. Telephone conferences or videoconferences can facilitate the effective
management of prisoner cases by the court. If the complaint is not dismissed, the
judge can conduct telephone conferences or videoconferences with the prisoner,
defense counsel, and the pro se law clerk. The conferences should be recorded by
a court reporter and can be used by the court to determine whether service of
process will be waived by the defendant; to set a schedule for discovery, motions,
and trial; and to address other discovery issues, such as depositions and document
production.

The PLRA requires the use of telephone, videoconference, or other telecom-
munications technology, to the extent practicable, in any action brought with re-
spect to prison conditions in pretrial proceedings requiring the prisoner plaintiff's
participation.28 Based on tests of videoconference technology in a small number of
districts, the Judicial Conference, at its March 1996 meeting, endorsed videocon-
ferences as a viable optional case-management tool in prisoner civil rights cases
and authorized funding to expand the availability of the technology to courts
meeting the criteria of the Conference’s Committee on Court Administration and
Case Management.2?

4. Transportation arrangements

In prisoner cases, some transporting of prisoners to the court will be necessary,
and thus the court should have in place arrangements for transporting petitioners
and witnesses to and from the court when necessary. Often, the ability and fund-
ing to do so will be a function of the distance between the court and the penal in-
stitution, as well as other demands on the U.S. marshal. Arrangements may in-
volve allocating responsibilities for recurring transportation and security between
the court and the institution.

28.42 U.S.C. § 1997¢e(f)(1).

29. Memorandum from Leonidas Ralph Mecham, Director of the Administrative Office of
the U.S. Courts, to All Judges and Others (March 14, 1996) (on file with the Administrative
Office of the U.S. Courts). Courts that construct videoconference capabilities for prisoner hearings
should consider videoconferences’ related uses in providing two-way video contact for judicial,
educational, and administrative purposes and take reasonable steps to install technology compati-
ble with these purposes.
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I11. Case-Specific Procedures for Facilitating
Effective Management of Prisoner Litigation

This part discusses procedures for the following decision points in managing a
prisoner civil rights action:

» determining IFP status and the appropriate filing fee;
